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(1) Not to use or disclose the informa-
tion except in the context of the pro-
ceeding conducted pursuant to this
part; and

(2) To return all copies of the infor-
mation at the conclusion of the pro-
ceeding to the person submitting the
information under paragraph (a) of this
section.

(d) If any person submitting a docu-
ment in a proceeding under this Part
other than a hearing conducted pursu-
ant to 5 U.S.C. 554 claims that a disclo-
sure of information in that document
to another party to the proceeding is
prohibited by law, notwithstanding the
protection provided under paragraph
(c) of this section, such person:

(1) Must indicate in the original doc-
ument that it contains information of
which disclosure is prohibited;

(2) Must request that the presiding
officer or appeals board review such
evidence as a basis for its decision
without disclosing it to the other party
or parties, and serve the request upon
the parties to the proceeding. The re-
quest shall include a copy of the docu-
ment or description as required by
paragraph (a)(2)(i) of this section and
state why disclosure is prohibited, cit-
ing pertinent statutory or regulatory
authority. If the prohibition on disclo-
sure is intended to protect the interest
of a person who is not a party to the
proceeding, the party making the re-
quest must demonstrate that such per-
son refused to consent to the disclosure
of the evidence to other parties to the
proceeding.

(3) If the presiding officer or an ap-
peals board denies the request, the per-
son who made the request shall be
given an opportunity to withdraw the
evidence before it is considered by the
presiding official or board unless a
Freedom of Information Act request,
administrative appeal from the denial
of a request, or lawsuit seeking release
of the information is pending.

(e) If the person submitting a docu-
ment does not submit the copy of the
document or description required by
paragraph (a)(2)(i) or (d)(2) of this sec-
tion, the presiding officer or appeals
board may assume that there is no ob-
jection to public disclosure of the docu-
ment in its entirety.
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(f) Where a decision by a presiding of-
ficer or appeals board is based in whole
or in part on evidence not included in
the public record or disclosed to all
parties, the decision shall so state,
specifying the nature of the evidence
and the provision of law under which
disclosure was denied, and the evidence
so considered shall be retained under
seal as part of the official record.

[63 FR 49661, Dec. 9, 1988]
Subpart C [Reserved]

Subpart D—Rules Applicable in In-
dian Affairs Hearings and Ap-
peals

AUTHORITY: 5 U.S.C. 301; 25 U.S.C. 2, 9, 372—
74, 410; Pub. L. 99-264, 100 Stat. 61, as amend-
ed.

CROSS REFERENCE: For regulations per-
taining to the processing of Indian probate
matters within the Bureau of Indian Affairs,
see 26 CFR part 15. For regulations per-
taining to the probate of Indian trust estates
within the Probate Hearings Division, Office
of Hearings and Appeals, see 43 CFR part 30.
For regulations pertaining to the authority,
jurisdiction, and membership of the Board of
Indian Appeals, Office of Hearings and Ap-
peals, see subpart A of this part. For regula-
tions generally applicable to proceedings be-
fore the Hearings Divisions and Appeal
Boards of the Office of Hearings and Appeals,
see subpart B of this part.

SCOPE OF SUBPART; DEFINITIONS

SOURCE: 66 FR 67656, Dec. 31, 2001, unless
otherwise noted.

§4.200 How to use this subpart.

(a) The following table is a guide to
the relevant contents of this subpart
by subject matter.

For provisions relatingto . . . Consult . . .

(1) Appeals to the Board of Indian Ap- | §§4.310 through
peals generally. 4.318.

(2) Appeals to the Board of Indian Ap- | §§4.201 and 4.320
peals from decisions of the Probate through 4.326.
Hearings Division in Indian probate
matters.

(3) Appeals to the Board of Indian Ap- | §§4.201 and 4.330
peals from actions or decisions of through 4.340.
BIA.

(4) Review by the Board of Indian Ap- | §§4.201 and 4.330
peals of other matters referred to it through 4.340.
by the Secretary, Assistant Sec-
retary-Indian Affairs, or Director-Of-
fice of Hearings and Appeals.




Office of the Secretary, Interior

For provisions relating to . . . Consult . . .

(5) Determinations under the White
Earth Reservation Land Settlement
Act of 1985.

§§4.350 through
4.357.

(b) Except as limited by the provi-
sions of this part, the regulations in
subparts A and B of this part apply to
these proceedings.

[73 FR 67287, Nov. 13, 2008]

§4.201 Definitions.

Administrative law judge (ALJ) means
an administrative law judge with OHA
appointed under the Administrative
Procedure Act, 5 U.S.C. 3105.

Agency means:

(1) The Bureau of Indian Affairs (BIA)
agency office, or any other designated
office in BIA, having jurisdiction over
trust or restricted land and trust per-
sonalty; and

(2) Any office of a tribe that has en-
tered into a contract or compact to ful-
fill the probate function under 25
U.S.C. 450f or 458cc.

BIA means the Bureau of Indian Af-
fairs within the Department of the In-
terior.

Board means the Interior Board of In-
dian Appeals within OHA.

Day means a calendar day.

Decedent means a person who is de-
ceased.

Decision or order (or decision and
order) means:

(1) A written document issued by a
judge making determinations as to
heirs, wills, devisees, and the claims of
creditors, and ordering distribution of
trust or restricted land or trust person-
alty;

(2) The decision issued by an attor-
ney decision maker in a summary pro-
bate proceeding; or

(3) A decision issued by a judge find-
ing that the evidence is insufficient to
determine that a person is deceased by
reason of unexplained absence.

Devise means a gift of property by
will. Also, to give property by will.

Devisee means a person or entity that
receives property under a will.

Estate means the trust or restricted
land and trust personalty owned by the
decedent at the time of death.

Formal probate proceeding means a
proceeding, conducted by a judge, in
which evidence is obtained through the
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testimony of witnesses and the receipt
of relevant documents.

Heir means any individual or entity
eligible to receive property from a de-
cedent in an intestate proceeding.

Individual Indian Money (IIM) account
means an interest-bearing account for
trust funds held by the Secretary that
belong to a person who has an interest
in trust assets. These accounts are
under the control and management of
the Secretary.

Indian probate judge (IPJ) means an
attorney with OHA, other than an ALJ,
to whom the Secretary has delegated
the authority to hear and decide Indian
probate cases.

Interested party means any of the fol-
lowing:

(1) Any potential or actual heir;

(2) Any devisee under a will;

(3) Any person or entity asserting a
claim against a decedent’s estate;

(4) Any tribe having a statutory op-
tion to purchase the trust or restricted
property interest of a decedent; or

(5) Any co-owner exercising a pur-
chase option.

Intestate means that the decedent
died without a valid will as determined
in the probate proceeding.

Judge, except as used in the term
“administrative judge,”” means an ALJ
or IPJ.

LTRO means the Land Titles and
Records Office within BIA.

Probate means the legal process by
which applicable tribal, Federal, or
State law that affects the distribution
of a decedent’s estate is applied in
order to:

(1) Determine the heirs;

(2) Determine the validity of wills
and determine devisees;

(3) Determine whether claims against
the estate will be paid from trust per-
sonalty; and

(4) Order the transfer of any trust or
restricted land or trust personalty to
the heirs, devisees, or other persons or
entities entitled by law to receive
them.

Restricted property means real prop-
erty, the title to which is held by an
Indian but which cannot be alienated
or encumbered without the Secretary’s
consent. For the purposes of probate
proceedings, restricted property is
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